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BRIEF OF APPELLANTS

The situation involved in this case is as follows:

"On June 24, 1914, the full cash value of

plaintiff's property in Nevada was fixed by the

Tax Commission at $1,492,815. Following a uni-

form rule applied to all similar property in the

State, 60 percent of this amount was taken for

the purposes of taxation, making the assessed

value $895,689, of which $328,689 was appor-

tioned to Nye County, and $567,000 to Esmer-
alda County. In finding this value the Commis-
sion took into consideration both physical and
non-physical elements, and included therein

overhead charges incurred during the period of

construction, as well as the franchise use.



"In October, 1914', the Power Company ap-
peared before the Commission, complained that
this assessment was excessive and illegal. In-

stead of reducing the valuation, the Commission
raised it to $3,700,713, 60 per cent, or $2,221,417,

was fixed as the value for the purposes of taxa-
tion. The effect of this change was to increase
the Nevada tax of plaintiff from $21,850.29 to

^517.82."

The appellee filed a complaint against certain of-

ficers of Nye County, Nevada, asking and praying

that certain relief be given the said appellee. The
appellants in their answer contend that the assess-

ment fixed by the Nevada Tax Commission and the

proceedings leading to the fixing of said assessment

are absolutely valid and ask for a dismissal of the

action. The appellants in their answer further con-

tend that the action instituted by the appellee is in

reality a suit against the State of Nevada and that

the Federal Court is without jurisdiction, the said

action being in contravention of the provisions of

the 11th Amendment to the Constitution of the

United States.

DISTRICT COURT ACTING WITHOUT JURIS-
DICTION

The opinion of the trial Court on the application

of the appellee for order of injunction pendente lite,

rules in favor of its having jurisdiction. We be-

lieve, however, that this action in reality is against

the State of Nevada and that the trial court acted

without jurisdiction.

The Court in its opinion on the application of an

order of injunction uses the following language:



"It would be an unfortunate construction of

this amendment which would prohibit applica-

tion to Federal courts to protect right guaran-
teed by the Federal Constitution itself, when il-

legally invaded by state or county officials.

These are not suits against the State, but against
individuals, threatening wrong under color of

authority from the State."

The 11th Amendment of the Constitution of the

United States should not be so stretched that some
rule of expediency will be applied to over-throw it.

An "unfortunate construction" would assuredly ex-

ist if such latitude should be exercised that the

Amendment to the Constitution would be nullified.

This is a case where one of the great fundamental

powers of a sovereign state, that relating to taxation,

has been exercised, and the appellee, by suing the of-

ficers of a sub-division of the State, makes a violent

attack upon that sovereign power. It, however, was
compelled to admit in its compliant that unless the

relief sought for was granted that the Defendant

John A. Sanders, in his capacity as District Attorney,

would proceed in the name of the State of Nevada
to file an action against all the properties of plaintiff

within the County of Nye, State of Nevada; and in

the same paragraph relating to the institution of a

suit by the said District Attorney, the appellee ex-

pressly recognizes the validity of certain laws of the

State of Nevada. The Court in the opinion men-
tioned quotes from the case of Hopkins vs. Clemson

Agricultural College, 221 U. S. 636; 35 L.R.A. (N. S.)

243, 249, and contends that said case upholds its

ruling on the question of jurisdiction. We wish to

also quote from said decision, in the belief that it

clearly supports the position of the appellant.



We quote from Page 642 of said report as follows

:

"With the exception named in the Constitu-
tion, every State has absolute immunity from
suit. Without its consent it cannot be sued in

any court, by any person, for any cause of action
whatever. And, looking through form to sub-

stance, the Eleventh Amendment has been held

to apply, not only where the State is actually

named as a party defendant on the record, but
where the proceeding, though nominally against
an officer, is really against the State, or is one
to which it is an indispensable party. No suit,

therefore, can be maintained against a public

officer which seeks to compel him to exercise

the State's power of taxation; or to pay out its

money in his possession on the State's obliga-

tions; or to execute a contract, or to do any af-

firmative act which affects the State's political

or property rights. Cunningham v. Macon &
Brunswick R. R. 109 U. S. 446; North Carolina

V. Temple, 134 U. S. 22; Louisiana v. Steele, 134

U. S. 230; Louisiana v. Jumel, 107 U. S. 711;

Pennoyer v. McConnaughy, 140 U. S. 1; in re

Ayers, 123 U.. S. 443; Hans v. Louisiana, 134 U.

S. 1; Harkrader v. Wadlev, 172 U. S. 148; Ha-
good V. Southern, 117 U. S. 52, 70."

We quote from Page 644 of said report as

follows:

"Other cases might be cited which deny pub-

lic boards, agents and officers, immunity from
suit. But the principle underlying the decisions

is the same. All recognize that the State, as a

sovereign, is not subject to suit; that the State

cannot be enjoined; and that the State's officers,

when sued, cannot be restrained from enforcing

the State's laws or be held liable for the conse-

quences flowing from obedience to the State's

command.



But a void act is neither a law nor a com-
mand. It is a nullity. It confers no authority.
It affords no protection. Whoever seeks to en-
force unconstitutional statutes, or to justify

under them, or to obtain immunity through
them, fails in his defense and in his claim of ex-

emption from suit."

The Act under which the Nevada Tax Commis-
sion acted is assuredly constitutional. We wish to

emphasize the very apparent truth that in the cases

where officers of the State or a sub-division of the

State have been enjoined from acting in a given case,

that the injunction was based upon the contention

that the law under which they were attempting to

act was unconstitutional and void. Such is not the

situation here. The trial court in issuing the in-

junction enjoined certain officers of a county of the

State of Nevada from enforcing laws that are ad-

mitedly valid and constitutional. We think the

Court went far beyond the actions of any other

Court that has heretofore enjoined officers of the

State from doing certain things, upon the^ theory

that they were acting under an unconstitutional or

void statute.

In the case of Taylor vs. L. & N. R. Co., 88 Fed.

350, 356, utilized by the trial court in its injunction

opinion, is also a case where it was contended that

certain officers were about to do certain things

under a State Law claimed to be void. We admit

that an unconstitutional or void act cannot confer

authority and that an officer of a State who is at-

tempting to act under an unconstitutional or a void

statute, is acting without lawful authority. If the

State has in reality failed to give an officer the au-



thority to act, then necessarily the State Officer is

sued, he cannot contend that it is a suit against the

State. A very different situation is presented when
the officer is in reality acting for the State in a legal

capacity under a law that is constitutional and valid.

The cases of Ex pare Ayer, 123 U. S. 443, 444; and

Fitts V. McGhee, 172 U. S. 516, cited by a learned

trial judge in his injunction opinion, draws the dis-

tinction which we have asserted(to^ constitutional

legislation.

In the case of Union Trust Co. v. Stearns 119

Fed. 791, the principle is asserted that where "offi-

cers, as individuals, have committed, or are about

to commit, a wrong or trespass, for which they are

personally hable in a suit at law or in equity." The

case now before the Court is assuredly not such a

case. We believe that the injunction should have

been denied and that the Court should have decided

that it was without jurisdiction.

We desire to quote quite liberally from the Ayer

case, supra:

"The principal contention on the part of the

petitioners is that the suit, nominally against

them, is, in fact and in law, a suit against the

Slate of Virginia, whose officers they are, juris-

diction to entertain which is denied by the 11th

Amendment to the Constitution, which declares

that 'the judicial power of the United States

shall not be construed to extend to any suit in

law or equity, commenced or prosecuted against

one of the United States by citizens of another

State.' On the other hand, it is contended by
counsel for the complainants in that cause, who
have argued against the discharge of the peti-



tioners, that the suit is not within that pro-
hibition.

It follows, therefore, in the present case, that
the personal act of the petitioners sought to be
restrained by the order of the Circuit Court, re-

duced to the mere bringing of an action in the
name of and for the State against taxpayers,
who although they may have tendered tax-re-

ceivable coupons, are charged as delinquents,

cannot be alleged against them as an individiirl

act in violation of any legal or contract rights
of such taxpayers.

The relief sought is against the defendr.ntz,

not in their individual, but in their reprecc

tive capacity es officers of the State of Virginia.

The acts sought to be restrained are the bring-
ing of suits by the State of Virginia in its own
name and for its own use. If the State had bee i

made a defendant to this bill by name, charged
according to the allegations it now contains

—

supposing that such a suit could be maintained
—it would have been subjected to the jurisdic-

tion of the court by process served upon its Gov-
ernor and Attorney General, according to the

precedents in such cases. If a decree could have
been rendered enjoining the State from bring-

ing suits against its taxpayers, it would hr'vo

operated upon the State only through the offi-

cers who by law were required to represent it in

bringing such suits, viz., the present defendants,
its Attorney General, and the Commonwealth's
attorneys for the several counties. For a breach
of such an injunction, these officers would be
amendable to the court as in proceeding in con-

tempt of its authority, and would be liable to

punishment therefor by attachment and im-
prisonment.

The nature of the case, as supposed, is iden-
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tical with that of the case as actually presented
in the bill, with the single exception that the
State is not named as a defendant. How else can
the State be forbidden by judicial process to

bring actions in its name, except by constrain-
ing the conduct of its officers, its attorneys, and
its agents? And if all such officers, attorneys,

and agents are personally subjected to the pro-

cess of the court, so 9s to forbid their acting in

its behalf, how can it be said that the State itself

is not subjected to the jurisdiction of the court

as an actual and real defendant.?"

And it continues the same discussion, holding in

that particular case—and in the other cases pre-

sented and discussed there—that where the State i3

the real party in interest, as it is here—where it is re-

straining the State from commencing a particular

action, or an action for the collection of taxes, or for

any other action, that the State is the real party in

interest in the proceeding.

IN RE UNLAWFUL ASSESSMENT OF INTER
STATE PROPERTY

As to the point made by complainant that the

assessment takes into account the earnings of an

interstate corporation, and that therefore, the state

is without power to levy an assessment upon inter-

state property other than the bare physical charac-

teristics thereof located within the state, because it

operates as an unlawful tax upon interstate com-

merce, we need only refer to the "Backus case" 154

U. S. page 439, to find that the problem has been

conclusively settled by the United States Supreme

Court, contrary to the position taken by complain-

ant. Also our contention that the value of property



for sale and tax purposes should be measured by its

productivity is defined and approved by the court.

The court speaking through Justice Brewer, at

page 445, said:

"The rule of property taxation is that the

value of the property is the basis of taxation.

It does not mean a tax upon the earnings which
the property makes, nor for the privilege of

using the property, but rests solely upon the

value. But the value of property results from
(he use to which it is put and varies with the

profitableness of that use, present and prospec-

live, actual and anticipated. There is no pecuni-

ary value outside of that which results from
such use. The amount and profitable character
of such use determines the value and if prop-

erty is taxed at its actual cash value it is taxed
upon something which is created by the uses to

which it is put ^^
**=.*** * ^j,

"It is enough for the state that it finds with-

in its borders property which is of a certain

value. What has caused that value is immaterial.

It is protected by state laws, and the rule of all

property taxation is the rule of value, and by
that rule property engaged in the interstate

commerce is controlled the same as property en-

grged in commerce within the State. Neither

is this an attempt to do by indirection what can-

not be done directly—that is, to cast a burden
on interstate commerce. It comes rather within

that large class of state action, like certain police

restraints, which, while indirectly affecting,

cannot be considered as a regulation of inter-

state commerce, or a direct burden upon its free

exercise."

The mere fact that earnings were considered in
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arriving at the value of property assessed, the value

is not in itself sufficient to constitute a burden on

interstate commerce; the tax is upon the property,

and the consideration of the franchise use is taken

for the purpose of arriving at its true value. A tax

on an interstate company is not a burden on inter-

state business so long as it is a tax on property only.

Adams Express Co. vs. Indiana, 165 U. S. 255.

Adams Express Co. vs. Ohio State Auditor,
165 U. S. 194.

EQUAL PROTECTION OF THE LAW
The appehee was not denied equal protection of

the laws by the assessment placed upon its property.

The law is the same for all who come within the class

mentioned in Section 5 of the Nevada Tax Commis-
sion Act. It applies equally to all corporations of

that character and it cannot be said that the State

is denying the equal protection of the laws when the

law is the same for all, merely because or by reason

of any mistake, error or excess in the valuation of

the property fixed by governmental officers. It is

within the power of the legislature to classify and

place in the same class, railroads, express companies,

electric light and power companies.

Adams Express Co. vs. Ohio State Aud.
Supra

;

American Express Co. vs. Indiana 165 U. S.

265;

Henderson Bridge Co, vs. Kentucky, 66 U.
S. 156;

Adams Express Co. vs. Kentucky 166 U. S.

171;

Kingsley vs. Merrill 67 L. R. A. 206.
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PLAIN, SPEEDY AND ADEQUATE REMEDY IN
STATE COURTS

The plaintiff in this action has a plain, speedy and
adequate remedy in the state courts in the ordinary

course of law. It may avail itself of the provisions

of Section 7 of the Nevada Tax Commission Act, or

it may tender the amount which it claims to be ac-

tually cue and await suit necessary to be brought

where the amount of taxes exceeds $300. Sections

3657 to 3664 inclusive. Revised Laws of the State of

Nevada. If it tenders the amount legally due no

penalties will accrue.

State vs. Carson Savings Bank, 17 Nevada
146;

State vs. V. & T. R. R. Co., 24 Nevada 53-88;

State vs. Alta S. M. Co., 24 Nevada 230.

The plaintiff could also pay the full amount of

the taxes under protest and maintain an action for

recovery of the excess.

Ark. Bldg & L. Assn, vs. Madden, 175 U. S.

270-274 44 L.Ed. 159-160.

RELIEF IN EQUITY

A case where the exercise of jurisdiction is not

made out by showing that the taxes are irregular,

unjust or illegal.

Pacific Express Co., vs. Seibert, 44 Fed. 312. Err-

ors or excess in valuation, or hardships or injustice

of the law, either before or after payment of taxes,

does not justify a court of equity to interfere by in-

junction to stay collection of taxes.
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Railroad Tax Cases, 92 U. S. 614;

Dows vs. Chicago, 20 L.Ed. 67;

Ark. B. & L. Assn. vs. Madden, 175 U. S. 270;
44 L. Ed. 159;

Pittsburg vs. Bd. Pub. Wks. 172 U. S. 32, 43
L. Ed. 354;

Pacific Express Co. vs. Seibert, Supra;

Hazard vs. O'Bannon, 38 Fed. 220.

Injunction will not lie to restrain the collection

of taxes merely on an allegation that the valuation

of the property assessed is excessive.

Alberquerque Nat. Bank vs. Perea, 147 U. S.

87,37 L. Ed. 91;

Stanley vs. Board. 121 U. S. 5353, 30 L. Ed.

.1000;

Chicago vs. Babcock, 204 U. S. 584, 51 L. Ed.

636;

State R. R. Tax Cases 92 U. S. 613, 23 L. Ed.

669;

Transportation Co. vs. Parkersburg, 107 U.
S. 691, 27 L. Ed. 684;

Woodman vs. Ely, 2 Fed. 839.

In the case of Chicago vs. Babcock, supra, the

court holds that every presumption is to be indulged

in favor of the validity and reasonableness of the

valuation placed on plaintiff's property by the tax

commission. The courts of equity are without power

to control the discretion vested in the Tax Commis-

sion by the Act of its creation as to the value of

plaintiff's property for taxation.

Railroad Tax Cases, Supra.

Pittsburg vs. Backus, 154 U. S. 421, 338 L. Ed.

1031;
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Maish vs. Arizona, 164 U. S. 599, 41 L. Ed.

567;

Adams Ex. Co. vs. Ohio, 1655 U. S. 194, 41

L. Ed. 683;

Henderson Bridge Co. vs. Kentucky, 166 U. S.

150,41 L. Ed. 953;

Coulter vs. L. & N. R. R. Co., 196 U. S. 605,

49 L. Ed. 616.

Something more than the characterization of the

valuation as fraudulent is needed to invoke the re-

straining power of the Court of Equity.

Ambler vs. Chateau, 107 U. S. 586, 27 L. Ed.

322;

Chicago vs. Babcock, 204 U. S. 591, 551 L. Ed.

638:

POWERS OF NEVADA TAX COMMISSION

Whenever the law invests in a special tribunal the

duty and power of ascertaining and determining the

question of fact, such decision amounts to more than

a mere presumtion that the fact exists, and such de-

cision cannot be overthrown in a collateral attack

by evidence tending to show that the fact was other-

wise than that found and determined.

Pittsburg vs. Backus, Supra.

Western Un. Tel Co. vs. Taggart, 163 U. S. 1,

41 L. Ed. 41.

The Act creating the Nevada Tax Commission

vests the Commission with full power and control

over the revenues of the State. It has the power to

fix values and equahze assessments. It may sue and

be sued. The Act provides a remedy for the parties

alleged to be aggrieved. The doors of the Court are

open, and it appears from the record in this case that
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due notice was given appellee of the decision and

judgment of the Commission. The question arises

then as to the construction of that portion of the Act

which gives the party alleged to be aggrieved a rem-

edy in a court of law.

Stanley vs. Board. 121 U. S. 535, 30 L. Ed.
1002;

Hazzard vs. O'Bannon, 38 Fed. 220;

Allen vs. Pullman Co. 11 Supreme Ct. Rep.
682.

It is contended by plaintiff that the Nevada Tax
Commission having at its January meeting fixed the

valuation of the property of the plaintiff, defendant

has no power thereafter to equalize said valuation,

either up or down. We think that no such narrow

construction can be placed upon the Nevada Tax
Commission Act, nor upon Section 6 as contended for

by the plaintiff. Plaintiff relies upon the language

"at the regular session beginning on the second Mon-
day in October of each year said Commission shall

review the tax rolls of the various counties as cor-

rected by the county boards of equalization, and may
raise or lower for the purpose of state equalization

the valuations therein established by county assess-

ors and county boards of equahzation on all classes

of property, etc." It is contended that under this

section no equalization can be made of assessments

made on property required to be made on property

at the January meeting. It is our contention that

the procedure outlined by the act is that the com-

mission shall at the January meeting establish the

valuation of the character of property described

therein. It is then passed to the county boards of



15

equalization, and thereafter for the purpose of state

equaHzation the Tax Commission may raise or lower

the valuation thereof.

State vs. Carson & Colorado R. R. Co. 29
Nev. 487.

It is to be observed that under the statute con-

strued by the Supreme Court in the above case that

there was an expres prohibition against the equaliza-

tion by county boards, yet the Supreme Court of this

State held that the county boards were entitled to

equalization, and the conditions there are conform-

able to the conditions existing with reference to the

plaintiff herein, because it was not until September

on the filing of the reports of the plaintiff with the

Public Utility Commission that the Nevada Tax
Commission was appraised of the increase of value

of the property within the state by reason of its

increased earnings, and the Supreme Court of this

State has held that earnings are a fair basis upon
which to arrive at the full cash value of property,

particularly public utilities, for assessment purposes.

State vs. V. & T. R. R. Co., 24 Nevada 53.

The purpose of the statute in fixing the two meet-

ings in January and October is manifestly for the

purpose of avoiding the necessity for notice, but

there is nothing in the statute which prohibits the

Nevada Tax Commission from thereafter taking up

any valuation theretofore established, and either

raising or equalizing the same. As a matter of fact

this is contemplated by Section 3, which provides for

special meetings of the commission, of which due

notice of time, place and purposes shall be given, and

such notice was in fact given in this case, and in this
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connection we desire to call the Court's attention to

the affidavit of Mr. Albert S. Cooper filed in this

cause, wherein it appears that said company applied

and was granted a hearing for the purpose of equali-

zation, and at said time it was requested to furnish

or make a showing in regard to the franchise value

of its property; that plaintiff refused to make any

showing as to its franchise value, and then and now
contend that the physical valuation of such property

actually within the State of Nevada is the only thing

that can be assessed and taxed.

The Commission did not exhaust its powers at

the January meeting and it was not functus officio

after that time. It is a continuous board in con-

tinuous meeting.

Railroad Tax Cases, 136 Fed. 233, 238, et seq.

PLAIN, ADEQUATE AND COMPLETE REMEDY
AT LAW

The appellee has a plain, adequate, and complete

remedy at law. Suits in equity shall not be sustained

in any Court of the United States in any case where

a plain, adequate, and complete remedy may be had

at law, and the interference of the Courts of the

United States by injunction with the collection of

State taxes, or with state administration of matters

of internal poKce, can only be justified in a plain case

not otherwise remediable.

Ark. B. & L. A. vs. Madden, 175 U. S. 269;

Pittsburg vs. Bd. Pub. Wks. 172 U. S. 32;

Shelton vs. Piatt, 11 Sup. Ct. Rep. 646, 35 L.

Ed. 273;

Allen vs. Pullman, 11 Sup. Ct. Rep. 682;

Dows vs. Chicago, Supra.



Illinoic ContTL.! E.R.Co. v. Greene
^^ U. L^. f)55. 61 Lav; ed. 1309

1
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PROPERTY PART OF A SYSTEM
When the property is part of a system and has

its actual use only in connection with other parts of

the system, the fact may be considered by the State

in taxation purposes, even though other parts o:^ the

system are outside of the State. The sleepers and
rails of a railroad, or the posts and wires of a tele-

graph company, are worth more than the mere pre-

pared wood, the bars of steel or coils of wire, and
it is held reasonable and constitutional to get at the

worth of such a line in the absence of anything more
special by a mileage proportion. Such a tax is a tax

on the property, and not on the privilege of doing

business, but it is intended to reach the intangible

value due to what is called the organic relation of the

property in the State to the whole system.

Western Union Tel. Co. vs. Taggart 165 U.
S. 121-2;

Fargo vs. Hart, 193, U. S. 190;

Adams Exp. Co. vs. Ohio, 165 U. S. 194, 41

L. Ed. 683;

Union Pac. vs. Cheyenne, 113 U. S. 516;

Pittsburg Cin. etc. RR. vs. Ed. Pub Wks. 172

U. S. 32.

PHYSICAL AND NON-PHYSICAL VALUATION
Physical and non-physical values must be ascer-

tained for taxation purposes. Such a method is both

legal and just. It has been sustained in the Supreme
Court of the United States in the case of Cleveland,

C. C. & St. P. Ry. Co. vs. Backus, 154 U. S. 446. It

has likewise been upheld in the Supreme Court of the

State of Nevada, in the Case of State of Nevada vs.

Wells Fargo 150 Pac, 836, which decision of the Su-
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preme Court of the State of Nevada was upheld in

,the Supreme Court of the United States 248 U. S. 165.

RATE MAKING AND TAXATION

\Ve have endeavored to cite cases which cover the

question of taxation. This is not a rate making case.

The distinction between the determination of the

value of property for taxation and rate making pur-

poses is so clear and is so well recognized that we do

not consider an elaborate discussion of the distin-

guishing characteristics is required in this brief.

Rate making is one thing and taxation is another.

There is a very clear distinction between the finding

of fair present value of property for rate fixing pur-

poses and that for purposes of sale and taxation. The

sale and taxation value involves the consideration of

its earning or franchise value or use value to the

owner. No allowance for franchise or use value in

a rate fixing case can be made except, of course, its

actual cost or investment value, which is always in-

cluded with other characteristics of the plant as one

of the non-physical elements in every appraisal. But,

as can be easily seen, to include within the appraisal

an earning or franchise value equivalent to what
such property is worth to the owner for rate fixing

purposes, would defeat the power of the state to re-

quire its public utilities to render service at just and

reasonable rates. For, as said by Wyman on Public

Service Corporations, Vol. 2, Page 1104:

'The value of the franchise is itself based
on the capacity of the company to earn profits;

and it becomes greater when the earnings of the

company are increased. If, therefore, a high

rate of income could be justified on account of
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the great value of the franchise, this fact would
in turn enhance the value of the franchise itself,

and so justify a still higher charge; and there

would be no limit to the legal charge of the com-
pany which could be enforced should such fran-

cLise values be permitted to increase in thic way
the capital charges."

Sprinfy Vallev Water Case by Judge Farring-

ton, 165 Fed 667. Id. 192 Fed. 137;

C. T. T. Co. vs. Louisville, 187 Fed. 637;

Lincoln Gas Case, 182 Fed. 926;

Gas Co vs. N. J. PubHc Service Com. 87 Atl.

651.

In the Passaic New Jersey Gas Case, 87 Atl. 651,

there is able discussion of the subject of the deter-

mination of values for rate making purposes. The

rule for the determination of the value of property

for condemnation and sale purposes, which is the

same as the rules which apply for taxation purposes,

is clearly given by Justice Brewer in the case of the

Monongahela Navigation Company vs. United

States, 148 U. S. 312.

The total value upon which the appellee was per-

mitted to earn was upon $4,505,600, property devoted

and useful to Nevada service. If the Public Service

Commission of Nevada had only permitted the ap-

pellee to earn a fair return upon the physical value

of the property situate in Nevada, $1,098,646, there

might be some merit in the contention made in behalf

of appellee, but it is quite apparent that it was per-

mitted to earn upon all property devoted to Nevada
service. Certainly the Public Service Commission of

Nevada would not have considered $435,000 a year,

the Nevada earnings, a reasonable return upon $1,-

098,644, the physical valuation of property in Ne-
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vada, for this would have been a net return of some-

thing like 43 per cent.

We submit that the assessment valuation of $2,-

221,417.00 placed upon the Property of appellee by

the Nevada Tax Commission is fair, just, reasonable

and equitable and that the same was in every respect

in full conformity with the law.

GENERAL PRINCIPLES OF LAW

The facts stated in this case do not constitute

irreparable injury.

Shelton vs. Piatt, 35 L. Ed. 274;

Indiana Mfg. Co. vs. Koehne, 188 U. S. 681.

The Constitution of the United States does not

in all cases profess to protect property from unjust

or oppressive taxation by the States. That is left to

the state constitution and state laws.

Memphis Co. vs. Shelby Co., 109 U. S. 398,

27 L. Ed. 976.

State discrimination in the matter of taxation,

when not arbitrary, oppressive or capricious, but

founded on reasonable distinction of principle, is not

invalid as denying equal protection of the laws.

Amer. Ref. Co. vs. La. 179 U. S. 89, 45 L. Ed.
102.

The provision of the United States Constitution,

14th Amendment, that no state shall deny any per-

son the equal protection of the laws does not prevent

a state from adjusting its system of taxation in all

proper and reasonable ways, nor does it compel the

state to adopt iron clad rules of equal taxation.
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Bell Gap R. Co. vs. Pennsylvania, 134 U. S.

232, 38 L. Ed. 895.

Classification of subjects of taxation is necessary

to secure true uniformity and equity of taxation,

and the requirements of the federal constitution

have been fulfilled if the rates, though different for

cei^arate classes, operate uniformly on each class.

Ky RR. Tax Cases, 115 U. S. 321, 29 L. Ed. 414.

The federal constitution gives no right to chal-

lenge a tax law upon the sole ground of inequality

of the burdens imposed by law.

Merchants Bank vs. Pittsburg, 167 U. S. 461,

42 L. Ed. 236.

The 14th Amendment to the Constitution of the

United States does not prevent the classification of

property for taxation, subjecting cne kind of prop-

erty to one kind of taxation, and another kind of

property to a different rate, nor distinguishing be-

tween franchises, licenses and privileges, and visible

and tangible property, and between real and per-

sonal property.

Home Insurance Co. vs. N. Y. 134 U. S. 594,

33L. Ed. 1025;

Giozza vs. Tiernon, 148 U. S. 657, 37 L. Ed.

599.

Respectfully submitted,

GEORGE B. THATCHER,
Former Attorney-General of the

State of Nevada.

LEONARD B. FOWLER,
Attorney-General of the State of

Nevada.
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ROBERT RICHARDS,
Deputy Attorney-General of the

State of Nevada.

For the Appellants.

APPENDIX

As a part of the annexed brief, pursuant to rule,

the appellants hereby include its Assignment of

Errors, asserted and intended to be urged as set

forth in Pages 131 to 135, inclusive, of the Transcript
of Record, as follows, namely:

"ASSIGNMENT OF ERRORS"

"Now comes the defendants in the above-

entitled case and file the following assignment
of errors upon which they rely upon their prose-

cution of the appeal in the above-entitled case

from the decree made by this Honorable Court,

on the 22d day of June, 1917:

I.

That the Court erred in making and entering

its Final Decree, and said decree is not sup-

ported by, and is contrary to the evidence.

11.

That the Court erred in finding in its decree

that the full cash value of all of plaintiff's prop-

erty within the State of Nevada, for the tax

year 1914, was $1,492,815 and said finding is

contrary to the evidence, and is not supported
thereby.

III.

That the Court erred in finding in its said

decree, that the assessed valuation of the plain-

tiffs property for the year 1914 was $895,689,
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and said finding is contrary to the evidence and
is not supported by the evidence.

IV.

That the court erred in finding that the as-

sessed valuation apportionable, upon a mile unit

valuation basis, for the tax year 1914, for Nye
County to be $328,689, and for the county of

Esmeralda $567,000, and said finding is contrary
to the evidence and is not supported thereby.

V.

That the Court erred in finding that the

valuation of $2,221,417 placed and assessed upon
pi'operties of the plaintiff, in Nevada, for the

tax year 1914, by the Nevada Tax Commission,
in so far as the same exceed sixty {Q0%) of $1,-

492,815, to be unjust and inequitable, and said

finding and decree is contrary to the evidence,

and is not supported by the evidence.

VI.

That the Court erred in declaring void, by its

decree, all valuations of the Nevada Tax Com-
mission established for the fiscal year 1914, on
the property of the plaintiff, in the State of Ne-
vada, for assessment and taxation purposes in

excess of sixty (60%) per cent of $1,492,815, and
the same is contrary to the evidence and is not

supported by the evidence.

VII.

That the Court erred in granting a perpetual

injunction enjoining these defendants from de-

manding, collecting, instituting or prosecuting

any steps or proceedings to collect taxes and
assessment upon the Assessment Rolls of said

County of Nye, in the hands of the dedenfants,

or either of them, against the plaintiff. The
Nevada-California Power Company, for the tax
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year beginning January 1st, 1914, on any valua-

tion in excess of the sum of $328,689, and the

same is contrary to the evidence, is unsupported
thereby, and said order is beyond and in excess

of the jurisdiction of the above-entitled ccurt.

VIIL

That the Court erred in granting a prelim-

inary injunction, made and entered by the Court
on the day of , for the reason that

said order is not supported by the evidence and
is contrary thereto, and that the plaintiffs have
a plain, speedy and adequate remedy in the ordi

nary course of law, under and by virtue of the

provisions of Sections 3664 and 3659 of the Re-
vised Statutes of Nevada, 1912. «

IX.

That the Court erred in. overrulin.o,- the mo-
tion of the defendants to dismiss the Complaint
in the above-entitled action.

X.

That the Court erred in its opinion in findinp;

that the value of the Water Rights of plaintiff

at $1,200,000 and the same is not supported by,

and is contrary to, the evidence.

XL
The court erred in finding in its opinion o^

March 21st, 1917, in allowing ten (10%) per cent

per annum depreciation on property in Nevadp,
and the same is contrary to the evidence, and is

not supported by the evidence.

XII.

That the Court erred in finding in its opinion

of March 21st, 1917, that three (3%) per cent

should be allowed to cover depreciation of the

Power Plant of plaintiff, and the same is con-
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trary to the evidence, and is not supported
thereby.

XIII.

That the Court erred in its opinion of March
21st 1917, i.i using ten (10%) per cent as a capi-
tahzation factor to be applied for the purpose of
ascertaining the intangible value of plaintiffs
property, and the same is not supported by the
evidence and is contrary thereto.

XIV.

That the Court erred in finding that ten

(10%) per cent is a fair return to be allowed on
Nevada property, and the same is contrary to

the evidence, and such finding is not supported
thereby.

XV.

That the Court erred in its opinion of March
21st, 1917, in finding and holding that the in-

tangible value of plaintiff's property is $1,163,-

780, and said finding is contrary to the evidence
and is not supported thereby.

XVI.

That the Court erred in its opinion of March
21st, 1917, in finding that $297,131 of the amount
of intangible value to be added to the physical

value of the Nevada property of plaintiff for
assessment and taxation purposes, for the year
1914, and said finding is contrary to the evi-

dence and is not supported thereby.

WHEREFORE, the appellant prays that
such decree be reversed, and said District Court
of the United States, for the District of Nevada,
be directed to dismiss the bill."
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II.

As part of the annexed brief, pursuant to rule, the

appellants hereby include Sections 5, 6, and 7 of an

Act of the Legislature of the State of Nevada, en-

titled, "An Act in relation to the public revenues,

creating the Nevada Tax Commission, defining its

powers and duties and matters relating thereto, and
repealing all acts and parts of acts in conflict there-

with", Statutes of Nevada, 1913, at Page 175,—re-

ferred to in the annexed brief and deemed necessary

to the decision of this case as follows, namely:

"Sec. 5. At the regular session of said com-
missiOii held on the second Monday in January
of each year, said commission shall establish the
valuation throughout the state on any property
which in its judgment may be assessed more uni-

formly by said commission than by the various
assessors and which shall in any event include

The property of all railroad, sleeping-car, street

railway, traction, telegraph, telephone and elec-

tric light and power companies, together with
the franchises under which the same may be
operating and the property and franchises of
all express companies operating on any common-
carrier in this State, and which foregoing shall

be assessed as follows: Said commission shall

estr.biiGh the valuation of the franchises, road-
ways, roadbeds, rails, bridges, rolling-stock,

poles, wires, fences, pipes, canals, conduits,

rights of way, and other property, or any part
thereof, used directly in the operation of any
such business of any such company in this state,

as a collective unit; and if operating in more
than one countv, on establishing such unit valua-

tion for the collective property said commission
shall then proceed to determine the total aggre-
gate mileage operated within the state, and
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within the several counties thereof, and so ap-

portion the same upon a mile-unit valuation

basis, and the number of miles so apportioned
to any county shall be subject to assessment in

that county according to the mile-unit valiu

so established by said commission. The word
"companies" shall be construed to mean and in-

clude any person or persons, company, corpora-

tion or association engaged in the business

described. And said commission shall also

classify and establish class valuations on all or-

dinary live stock in each of the several counties

;

and may, in its discretion, district the state geo-

graphically in land assessment districts (e;

sive of land within any incorporated or unincor-

ported town or city, or right of way) according

to relative uniformity of land valuations, and
establish minimum acreage valuations for suc'

classes in each such district; provided, that if

in the opinion of said commission any tr?c'

land, by reason of si:)ecial conditions would be

improperly assessed by the apphcation o'

classified acreage valuations, such tract may be

excluded therefrom and specially appraised; but

in such cases said commission shall file with the

assessor of the county in which the same is lo-

cated, the reasons for such special appraise-

ment; and which may relate to the improvident

use of a valuable water right, where the value

of such water right, if used in the legitimate rec-

lamation of lands, would be greater than the

class valuation of the lands on which the same
is so improvidently used. In case of the omis-

sion of said commission to establish a valuation

for assessment purposes upon any property

mentioned in this section it shall be the duty of

the assessor of any county wherein such prop-

erty is situated to assess the same. Said com-
mission, for any reason which seems to it suffi-



28

cient, may by resolution, delegate its authorily

to establish the valuation of any such property
to the assessor of any county in which the same
is entirely located. All other property shall be
assessed by the county assessors in accordance
with the provisions of Section 8 of this Act.

Sec. 6. At the regular session beginning on
the second Monday in October of each year, said

commission shall review the tax rolls of the vari-

ous counties as corrected by county boards of

equalization, and may raise or lower, for the

purpose of state equalization, the valuations
therein as established by county assessors and
county boards of equahzation, on any class of

property, or piece of property, in whole or in

part in any county; and on certification thereof
to the auditor of any county wherein such prop-
erty is assessed, said auditor shall make the
changes required in the assessment roll prior to

the delivery of his completed tax roll to the ex-

officio tax receiver. No taxpayer shall be de-

prived of any remedy or redress in a court of

law relating to the payment of taxes, but all

actions at law shall be for redress from the find-

ings of said commission, and may not be insti-

tuted upon the act of an assessor or of a county
board of equalization until said commission, at

such regular session, has denied the complainant
redress. Said Nevada Tax Commission, in that
name, mav sue and be sued, and shall be so

named as defendant in any action at law brought
under the provisions of this section, and the at-

torney-general shall defend the same, but the

burden of proof shall be upon the complainant
to show by clear and satisfactory evidence that

any valuation established or equalized by said

commission is unjust and inequitable.

Sec. 7. Any property owner who has in-

itiated a court proceeding for redress from any



SUBDIVISIONS 2 and 3 of SECTION 3664a of the

POLITICAL CODE OF THE STATE OF CALI-

FORNIA RELATIVE TO THE ASSESSMENT
OF PUBLIC UTILITIES.

2. When such companies are operating partly within

and partly without this state, the gross receipts within this

state shall be deemed to be all receipts on business begin-

ning and ending within this state, and a proportion, based

upon the proportion of the mileage within this state to

the entire mileage over which such business is done, of

receipts on all business passing through, into, or out of

this state.

3. The percentages above mentioned shall be as follows

:

On all railroad companies, including street railways, five

caid one-fourth per cent; on all sleeping car, dining car,

drawing-room car, palace car companies, refrigerator, oil,

stock, fruit, and other car-loaning, and other car com-

panies, three and ninety-hve hundredths per cent; on all

c<mipanies doing express business on any railroad, steam-

boat, vessel or stage line, nine-tenths of one per cent; on

all telegraph and telephone companies, four and two-

tenths per cent; on all companies engaged in the trans-

mission or sale of gas or electricity, five and six-tenths

per cent.
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increased valaation of his property for assess-

ment purposes, and who shall have paid his De-
cember installment of taxes thereon in full, may,
on iiling with the treasurer of the county a cer-

tificate of the clerk of any court that such issue

is pending, pay his June installment in two sep-

arate payments, to-wit: One payment in a sum
w^hich, when added to the December installment
shall represent the amount of taxes payable, if

computed on the valuation of the preceding fis

cal >ear, plus the taxes on any improvements
added since such preceding levy, and the other
for the balance required to make up the full

June installment; and said county treasurer
chr.ll receipt for the latter as a special deposit,

to be held by such treasurer, undisbursed, until

the court by its finding shall award it; and said

property owner, in such case, shall not be liable

for any penalty under the deliquent tax act; and
if the court by its findings reduce the assess-

ment valuation of such property, said county
treasurer, on order of the court, shall refund
from such special deposit an amount corre-

sponding to such reduction, and shall transfer

the remainder to the public revenues, and if the

court shall not reduce the valuation of said prop-
erty, then said county treasurer shall transfer
the entire special deposit to the public revenues."

FINIS.




